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It’s still too early to report on disability discrimination cases filed after the ADA Amendments Act of 2008 (ADAAA) became effective on January 1, 2009 because it takes time to establish case law interpreting a new statute.  Additionally, according to the federal circuit courts that have been confronted with the issue, the ADAAA cannot be applied retroactively to pre-amendment discriminatory conduct.  The courts’ reasoning is that retroactively applying the ADAAA would impose new duties (because the ADAAA broadened the class of employees entitled to reasonable accommodations) on parties with respect to transactions already completed. Thus, for a court to apply the ADAAA to the facts of a case, the discrimination must have occurred on or after January 1, 2009.

Notwithstanding the fact that there are no more than a handful of disability discrimination cases that have been decided under the ADAAA, there are certain predictions that can be made.  First and foremost is that most conditions will be considered “disabilities” under the Act unless they are minor. Although the ADA's base definition of disability was unchanged, the ADAAA significantly expanded the way that definition will be interpreted.  Adding to the less restrictive interpretation of a disability is the fact that the ADAAA directs courts (and employers) not to consider mitigating measures such as medication or equipment in determining ADA disabilities.  For example, an individual who is prohibited from wearing his hearing aids during pre-employment medical testing, and is denied a position for failing to meet an employer’s minimum unaided hearing requirements, is likely to fare better in a lawsuit decided under the ADAAA than under the ADA.  Under the ADAAA, the court must determine whether the individual is disabled under the Act without regard to the mitigating effects of his hearing aids.


When faced with litigation, employers will no longer be able to argue that an employee is not disabled and, therefore, not covered by the ADA. The question no longer is whether the employee has a disability, but rather can the employee do the job and how.  Thus, the focus of litigation will be on other areas, such as: (1) whether an employee can perform the essential functions of the job and is therefore a "qualified individual with a disability;" (2) whether an accommodation is reasonable or poses an undue hardship; (3) whether the employer failed to engage in the interactive process in good faith; and (4) whether the employee poses a direct threat to himself or others. 

Gil v. Vortex, LLC, No. 09-11993-RGS (D. Mass. 03/25/10) is a case that illustrates how the courts are likely to view disability discrimination claims under the ADAAA.  In that case, a punch press operator, who was blind in one eye, cut himself while operating the punch press. The employer questioned his ability to work safely with his impairment and requested medical documentation of his fitness for duty, which the employee provided. Unrelated, a year later, he suffered a work-related hernia, which required surgery. When he attempted to return to work after hernia surgery, the employer permanently terminated his employment for lack of work.  Faced with a motion to dismiss, the District Court allowed the employee’s disability discrimination claims to proceed. The court determined that because the employee's termination occurred after the ADAAA became effective, the broader interpretations of disability under the new law and its proposed regulations applied. It noted that the employee's allegation that his impairment substantially limited the activities of seeing and working created a valid ADAAA claim. Moreover, the employee's assertion that his employment was terminated because the employer feared he would injure himself due to his impairment created a claim for "regarded as" discrimination under the ADAAA. 


It is clear that, under the ADAAA, employers will face more challenging ADA issues in the workplace and defend more complex disability discrimination cases in court. More plaintiffs will be filing ADA lawsuits and It will be easier for them to prove they are disabled (and harder for employers to defend these cases). Whether more plaintiffs will prevail at trial remains to be seen, but courts undoubtedly will be less likely to rule in an employer’s favor.  The prior hurdle of proving a covered disability will no longer be a deterrent to individuals with a disability. 

Given the anticipated rise in the number of ADA lawsuits, employers will be well-served if they focus on the interactive process with disabled workers, discussing with the employee what reasonable accommodations will allow them to satisfactorily perform their essential job duties. Employers should make sure their supervisors know of their obligation to provide reasonable accommodations and that they should not reject requests out-of-hand. 
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